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A. Introduction

Royalty payments to Group Entities for the use of Intangible property have always 

been in limelight. The fast paced growth of the intangible economy with the world 

royalty and licensing fee receipts recorded at 494 Trillion USO in 2023 as 

compared to 191 Billion USO in 2010 as reported by the World Bank, has opened 

up the pandora's box posing new and unique challenges in determination of the 

arm's length price in relation to transactions involving intangibles. This is rightly so 

because of the special characteristics of intangibles which pose significant 

constraints in identifying proper comparables as they are seldom traded and are 

often bundled with other tangible transaction making it a lot more for difficult for 

identification and delineation. In this backdrop, this article delves into the 

regulatory history of royalty payments in India and the recent litigation trends with 

an intent to provide businesses an overview of the approaches to defend royalty. 

B. Evolution of Indian regulatory environment governing royalty payments

Recognising the need for newer technology and to rationalise the manufacturing 

processes, the Government permitted the remittance of royalty for use of 

technologies/ trade name and brand within specified limits and subject to certain 

conditions under automatic approval route. 

The below chart summarises the history of regulatory provisions governing the 

payment of royalty over the years. 

History of Regulatory Provisions governing Royalw. Payments 



• 
RBI Permits payment of royalty 
under automatic approval route 

without any limit 

RBI permfts automatic route Lo make 
royalty payments at 

8% on exports & 5% on domestic 
sales for technology transfers 
2% on exports & 1 % on domestic 
sales for trademarks/brand names 
Lumpsum payment under USDS2 
million p_a 

• 
Approval required if beyond above 
limit 

• 

RBI permits all companies under 
automatic route to make royalty 

payments at 8% on exports & 5% 
on domestic sales without 
restriction on duration of 

payments 

Only wholly owned subs1d1anes allowed to 
make royalty payments to parent companies 

abroad without restriction on duration 

-

Post 2009, There has been a substantial increase in licensing of IP rights leading 
to increasing royalty payments by Indian group companies to its foreign parent 
thus eliciting such transactions to be one of the most grappling issues in the 
Indian Transfer Pricing realm. 

The recent market regulator, SEBl's Report has further shed more limelight to this 
topic by revealing that royalty payments made by listed companies to their related 
parties (RPs) have more than doubled over the past 10 years, with one out of 
every 10 listed companies paying royalty in excess of 20% of their net profit. 

In light of the above developments, the need for evaluation of international 
transaction ("IT") involving the transfer/ licensing/ use of IP assumes significant 
importance. 

C. Intangibles and Value creation

Intangibles play a critical role in the global value chain. While there are several 
business tools and models, the Value Chain analysis formulated by Michael Porter 
is a key tool for understanding value creation. The value chain disaggregates a 
Group into its strategically relevant activities in order to understand the behaviour 
of costs and the existing and potential sources of differentiation as in below figure. 
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Intangibles are inputs in all the above functions carried on by a business. While 
the first function namely research and development leads to creation of unique 
Trade intangibles that are used in 2 & 3 namely supply chain and manufacturing 
activities by way of licensing arrangements, marketing intangibles are created 
while performing marketing and sales function through market research and 
building brand equity. 
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determined to be 3%. Judgment of the Court- The Court ruled in favour of ABD 

Limited and set aside the assessment. 

Way Forward 

In light of the changing digital landscape, it is important that the compensation for 

transactions involving intangibles is aligned with its value creation. The onus lies 

on the Taxpayers to maintain robust documentation which includes a 

comprehensive value chain analysis (DEMPE), agreements, royalty computation, 

comparability analysis and other relevant documents to be able to substantiate the 

arm's length pricing of such transactions and minimise tax adjustments. 

Businesses may also consider Advance Pricing Agreements as an effective 

alternative to bring in tax certainty with respect to royalty transactions on 

congenial terms. 
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